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LIGHT AND AIR. 



CHAPTEE I. 



As the property in houses, and the title by which 
they are hdd, is of the first importance, scarcely 
less so is the undisturbed enjoyment of them, and 
this subject divides itself into two branches — ^that 
which relates to detached houses fin the country, 
and that which appertains to semi-detached houses 
in a town, or those which form part of a street or 
place. As to the first, it is either restrictive, as in 
the case of what is called in law " waste ;" that is, 
the cutting ornamental timber, or otherwise dis- 
figuring or injuring the inheritance by a tenant 
for life ; or absolute, where the occupier is the 
owner in fee-simple, and is entitled to the perfect 
use of his estate, undisturbed by anything which 
abridges his lawful enjoyment ; such as a nuisance 
by fouling water or otherwise, or exercising an 
offensive trade in his immediate vicinity. 

These ore questions often of great importance 
and great legal nicety, and upon which it is not 
now proposed to enter ; but premising thus much, 
it is to the second branch of the .subject that the 
following observations will be addressed ; namely, 
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the enjoyment of the occupatiou of a tenement in a 
town. It is also likewise intended to restrict this 
poition to the access of light and air, which is 
usually the form which the question takes in 
cities and large towns. This question has* of late 
years, occurred in so many cases, and the law has 
been so thoroughly sifted, that if a satisfactory 
conclusion has not been arrived at for the purpose 
of forming a governing principle, it is not for 
want of discussion or consideration. Before 
descending to specialities, it may be well to 
advert to certain axioms which have always been 
acknowledged, and which the recent decisions 
have not only left untouched, but fortified. 

First, undisturbed enjoyment of a window or 
windows, with the same access of light and air 
for a period of twenty years constitutes a house, 
what is called the Dominant tenement, having 
that advantage over an adjoining one, or one in 
the immediate neighbourhood which cMinot claim 
the same, or a greater, length of user for its 
windows, and this is called the Servient tenement 
pro hac. Up to the expiration of the last day con- 
stituting the term of twenty years, inasmuch as the 
title to be called ** Dominant,*' or the obligation 
to be considered as the " Servient," has not arisen, 
any obstruction to light and air (so that it does 
not constitute a nuisance, and so come within the 
purview of the common law on that subject), may 
take place with impunity ; but the moment that 
the twenty years are completed, if the ordinary 
user of the windows be interfered with, then imme- 



UOHT AND AIR. 6 

diately arises the remedy in a court of equity, 
either to restrain the act of the ohstraction, or to 
prevent its continuance if it has taken place, 
although usually the remedy is preventive, and 
matters are kept in statu quo until the right is 
determined, either by granting an injunction 
until the hearing or trial of the question on the 
merits, which is the usual course, or by some 
arrangement which has the same effect. The 
prevention of the continuance of the obstruction 
is, of course, tantamount to asking for its removal, 
and this is called a mandatory injunction, being 
something active rather than restrictive, a com- 
manding something to be done, and not simply 
restraining the doing. 

This species of relief the courts of equity are 
very averse to giving, pending the trying of the 
question, but ordinarily allow the obstruction to 
lemain and be completed, on an undertaking to 
remove if the court shall so order. In densely 
peopled and closely built districts, either of large 
towns or the metropolis, the access of light and 
air is manifestly of the last importance ; and the 
very health of a locality may depend on its being 
preserved in such integrity as user may have 
given it; and hence a very small obstruction may 
be more detrimental in such a case than a much 
'larger one in a wide thoroughfare. 

So far as this branch of the question goes the 
legislature has, in London, provided for it by 
enactment, lor the Metropolitan Building Act 
enacts that ii an old building, or a former build- 
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ing, is pulled down and another erected in its 
stead, if it be intended to raise such new structure 
to a greater height thau the one which originally 
stood upon its site, the building must be placed 
back from the line of the other houses in the 
exact proportion to the extra height. It is 
obvious that there will be a considerable difference 
in the kinds of user of the light ; that is, whether 
it is for the usual purposes of occupation, for 
meals, for habitation, reading or writing, &c., or 
for /a trade which requires an ordinary amount of 
light ; for it seems that it is very doubtful whether 
an extraordinary or special user can entitle an 
occupier, even of a dominant tenement, to relief, 
unless such special user be notorious, or, at all 
events, known to the occupier or owner of the 
servient tenement, who is alleged to interfere with 
such special user or enjoyment. 

Where a dominant tenement had originally 
eujoyed a certain amount of access of light anjd 
air by a particular portion of sky area, and that 
had been contracted within the period which 
constituted the right to call it a dominant tene- 
ment, if that sky area is further reduced, this last 
amount of reduction will not solely enter into the 
calculation of the deprivation, but the whole 
amount will be considered which was originally 
enjoyed. Before dismissing this part of the 
subject, it may not be unimportant to observe 
that although, as a general rule, the Court of 
Chancery will not allow the fact of a special user 
•to operate in determining the question of diminu- 
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tion, it will consider, as a very important element, 
the importance of the free access of light with 
reference to the use to which the apartment is 
put which contains the ancient window. Another 
principle recognized is, that ancient windows 
must remain in the same position and condition 
during the prescribed period, otherwise the right 
is lost; but it has been held that an ancient 
window, although altered in shape, may still 
retain its character, and the right will not be 
altered, provided the amount of space occupied 
by it is not increased. But it has been settled 
from the earliest times, that obstructing a prospect 
is not within the cognizance of the law. 

The property, however, in the land on whicli 
the tenement stands has a mateiial influence On 
the right ; for if the owner of the dominant tene- 
ment sells land immediately adjoining to it, the 
purchaser may build so as to create the greatest 
possible obstruction, and yet not be controllable 
in so doing ; and this is for the obvious reason 
that no man can have an easement as against 
himself, and the light entirely depends upon 
there being a distinct ownership ; otherwise the 
relation of dominant and servient does not arise. 

With this preface, it is now proposed to con- 
sider the progress o^ the law upon this question, 
for which purpose it will be necessaiy to refer to 
somewhat remote times. 

The first case to be found in the books is 
" William Aldred's case" (9th part of Coke Rep. 
57, 8th James I.) In that case William Aldnd 
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was seized in fee of a house and a piece of land, 
measuring 31 feet long by 2^ feet wide; the 
defendant being possessed of an orchard abutting 
upon it built a sty for hogs, and an action was 
brought for the nuisance, which was decided 
against him, and it was laid down as follows : — 
For a house four things are desired, *' habitatis 
hominis, delcctatio inhabitantis, necessitas homi- 
nis, and salubritas aeris.*' That the habitation to 
a man was the principal end of a house ; and the 
ancient form of action was that the house was 
made obscure by the terrible (horrida) darkness ; 
and a case of " Bland v. Mosley " was referred to, 
where the plaintiff and those whose estate he had 
from time whereof the memory of man ran not to 
the contrary, had seven windows or lights against 
half a rood of land adjoining the house, which 
land for the same period had no buildings. 
That the windows were always of the same size, 
and were used as ^wholesome and necessary ease- 
ments by reason of the open air, light, &c., and 
that the defendant, with intent maliciously to 
deprive the plaintiff of the easements and darken 
his house, had erected a new building on the 
piece of land, so near that the windows were 
stopped and the easements lost. The plaintiff 
brought an action and the defendant pleaded, 
" Quod infra proedicet civitatem ebor talis habetur, 
et a toto tempore cujus contrarii memoria non 
cxistit, habebatur consuetude, videlicet, quod si 
quis habuerit fenestras et visum per easdum 
versus terram vicini sui, vicinus ille visum illarum 
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fenestranim obstrnere super terram illam solebet 
et poflset sicnt melius yiderit sibi-expedire." By 
force of which custom he justified the stopping of 
the said windows. 

Upon that the plaintiff demurred ; and it was 
adjudged by Sir Christopher Wray, Chief Justice, 
and the whole Court of King's Bench, that the 
bar was insufficient in law to bar the plaintiff of 
his action for two reasons : — 1st. When a man has 
a lawful easement or profit, by prescription from 
time whereof, &c., another custom which is from 
time whereof, &c., can't take it away, for the one 
custom is as ancient as the other ; as if one has a 
way oyer the land of A to his freehold by pre- 
scription from time whereof, &c., A can't allege a 
prescription or custom to stop the said way. 
2nd. It may be that before time of memory, the 
owner of the said piece of land has granted to 
the owner of the said house to have the said 
windows, without any stopping of them, and so 
the prescription may have a lawful beginning. 
And Wray, Chief Justice, then said that for 
stopping as well of the wholesome air as of light 
an action lies, and damages shall be recovered for 
them, for both are necessary, for it is said "Et 
vescitur aura oetherea;*' and the said words, 
"horrida tenebritate,*' &c., are significant, and 
imply the benefit of the light. But, he said, that 
for prospect, which is a matter only of delight 
and not of necessity, no action lies for stopping 
thereof ; and yet it is a great commendation of an 
house if it has a long and large prospect, " Undo 
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dicitur laudaturgue domus longos qui ptospicit a 
gros." "With these quotations "Aldred's case" 
must be left to the farther pemsal of the learned 
reader, as it then goes into some irrelevant 
matters, and proceeds to the question of nuisance. 
One thing, however, is remarkable, not only in 
this but in all the earlier cases, that, although 
they mixed up many distinct questions, and that, 
so far, modern reports are more ad rem, even with 
these foreign importations, their brevity and com-: 
prehensiveness is extraordinary. For instance, 
this case comprises not only the whole doctrine 
applicable to the subject of the obstruction of 
light and air, but of nuisance, and yet it occupies 
barely three pages. Although this is the earliest 
case, there are several references in it to still 
earlier times, many as far back as the 11th Henry 
IV., 47, and the 22nd Henry VI., 14, as well as 
the 7th Edward III., 60, b., and 3 Instit., 201-2. 
There is also a reference to " Hickmot's case" (9th 
Coke, 53), merely as to the principle of the 
equality of right in the case of custom by analogy; 
that is, that in an action on a bond the word 
*' discharged," or '* satisfied,*' is sufficient as a bar ; 
because, by what words a thing is created by 
contrary words it is discharged, and the parties 
stand as they did before; so, alleging another 
equal custom gives no superior right. And 
" Baton's case," in the same part of Coke, page 
55, at the top has the same rule as "Aldred*B 
case," on the general law of obstruction, and is 
worth perusing, if it were only for the terseneas 



£tOBT AND AIB. 9. 

and quaintness of the language. There the 
proceeding was in the nature of a mandatory 
injunction as to a house near Temple-bar, the 
plaintiffs, Henry Baten and Elizabeth, his wife, 
bringing a " quod permittat" to prostrate a house 
without Temple-bar, which the defendant, with- 
out judgment, had built ''ad nocumentum liberi 
tenementi,*' &cA But this was for a nuisance 
created by the interruption of the usual top- 
drainage of rain-water, and this is laid down, 
" Cujus est solum, egus est usque ad Cesium ;" a 
most important rule; and then follow these words, 
"And therewith agree 13th Henry VIII., c. 1. 
And by the overbuilding upon part of the house 
of the plaintiffs, he has deprived them of the air." 
The result was that the plaintiffs had judgment, 
and BO it must be supposed that the house was 
pulled down ; that is, so far as it constituted a 
nuisance. 
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CHAFTEB n. 

Having genemlly introduced thiB sabject, and 
referred to the oldest authority upon which the 
principles now regulating the subject are founded, 
it is now proposed to consider the various branches 
of the question in their order. 

And, first, as to the nature of the things to 
which there is the right. Of course they must 
be quite distinct, because the very fact 'of there 
being windows, which determine the right, shows 
that there may be the free admission of light 
without a particle of air, and yet the right to 
sufficient wholesome air has always been recog- 
nized. And thus it appears in " Aidred's case," 
where it is said, " Diverse whoteaame and necessary 
easements and commodation by reason of the open 
aiVf &c.;" and in " Baten's case," the word "liberi" 
is many times used, which can refer to nothing 
but the free access of air as well as light, which 
is shown distinctly by the passage, '* by the over- 
building, &c., he has deprived them of the air" 
(p. 64, Coke, B. ix.). 

Thus, though they be distinct, and though the 
light in questions of this kind has the pre- 
eminence, air is of little less consequence, yet the 
obstruction of it more properly comes under the 
head of nuisance, and thus is a question of 
evidence ; and although it may be, and often is, 
brought before a court of equity, is, in truth, a 
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common law or indictable qnestion, treading 
very nearly upon the fouling air or water. 

The enjoyment of a house in a town is a subject 
which has, within the last two or three years, 
been much discussed in courts of equity ; and a 
case of " Clark y. Clarke/' before Lord Chancellor 
Cranworth, caused a great deal of controversy, by 
reason of certain expressions used by his Lordship 
in delivering his judgment. In that case the 
question of relative obstruction occurred ; and his 
Lordship was considered to have laid it down 
that where a party had ancient windows in a 
house situated in London, or in any other popu- 
lous town, he must submit to have that light and 
air which was carried through those windows 
affected by his neighbour's new structures, to a 
degree which he would not be compellable to 
submit to if he had a house situated in the 
country. 

And certainly the language used by his Lord- 
ship was calculated to raise the supposition that 
he intended to lay down that principle. That 
the light in a town may be more easily invaded 
than in ihe country it requires no demonstration 
to show, and it might be said that a person living 
in the town could not expect to have so much 
light and air as if he lived in the country ; but 
that for that reason he was not entitled to so 
much (for that is what it came to), was certainly 
a new and somewhat a startling proposition. 
This being, apparently, the view taken by the 
highest court of equity, except the House of 
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Lords and Privy Council, the Lord Justices acted 
upon it in "Durell v. Pritchard*' (14 W. R. 212), 
and "Robson v. Whittingham " (ibid, 291). 
Although Vice-Chancellor Stuart, in " Lyon v. 
Dillimore'' (ibid, 511), refused to accede to such 
a proposition, as so contrary to common sense as 
to be shocking to the understanding, and expressed 
his conviction that the Lord Chancellor never 
meant to lay down any such proposition. 

Subsequently the case of "Yates v. Jack" (ibid, 
618), came before the Lord Chancellor ; and this 
case was referred to by Vice-Chancellor Wood in 
« Dent V. The Auction Mart Company" (ibid, 709). 
The Vice-Chancellor considering that Lord Cran- 
worth had therein shown in what sense he used 
the language attributed to him in " Clark v. 
Clarke," which had been erroneously understood. 
The expressions used by the Vice-Chancellor are 
80 important that it will be necessary shortly to 
refer to them. " But (said his Honour) there was 
another difficulty existing at the time I heard 
this case, which has, to my mind, been swept 
away by the recent decision of the Lord Chan* 
oellor in * Tates v. Jack ;' namely, a suggestion 
in the previous case of * Clark v. Clarke,* by 
the same noble and learned Lord, by which he 
appeared to indicate that there was some differ- 
ence between the right to protection of a person 
residing in a town, and the right of a person 
residing in the country, and so having reason to 
expect a greater amount of light and comfort in 
his dwelling. I confess it always appeared to me 
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that there must be some misapprehension in the 
view taken of these observations ; and I should 
not myself have felt so very much embarrassed by 
it (for it could be explained away), but for an 
apparent acquiescence in the same view on the 
part of one of the Lords Justices. Lord Justice 
Knight Bruce, in the case of ' Robson T. Whitting* 
ham,' says, ' It does appear to me that the mere 
circumstance, as the Lord Chancellor said, in 
" Clark V. Clarke," of some diminution of light 
in a populous city is not enough to create a just 
cause for complaint/ No one could di£Fer from 
those words. There is clearly some diminution 
of light on which the court would not interfere ; 
but I cannot understand, nor do I now suppose 
the Lord Chancellor, or Lord Justice Knight 
Bruce, to mean that in reality there is any sub- 
stantial difierence in the right which the plaintiff 
would have to seek the remedy of this court 
when he lives in a town, from that which he 
would have if he resides in the country. The 
first observation that occurs is this, that it so 
rarely happens in the country ; that a town is the 
very place where light is wanted. The Romans, 
who were very accurate indeed in their classifica- 
tion of this subject, divided the servitudes into 
rural and town servitudes, and appropriated to 
the division of town servitudes the case of * non 
altius tollendi,' which was considered a servitude 
that would most likely occur in a town, though 
rarely in a country residence. Further than that, 
I recollect the very recent decision on the question 
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of nuisance, bearing a considerable analogy to 
this sort of question, in the case of ' Tipping t* 
The St. Helen's Smelting Company' (1 L. Bep. 
app. 66), where it was distinctly held that your 
being subjected to a large amount of nuisance 
already is not a reason why you should have 
more, but rather a reason why you should have 
less ; and that if you could point out any addi- 
tional chimney which added to your grievance, 
you had a right to interfere with the grievance so 
increased. Moreover, there was the observation 
to be made, which I see the Lord Chancellor has 
referred to in his recent judgment in • Tates v. 
Jack,' that the legislature of late years appears to 
have taken a completely opposite view. For, 
whereas there existed, by the custom of London, 
a right to build upon the site of an ancient 
messuage or toft, wholly irrespective of any rights 
that might be acquired by your neighbours ; that 
right was abolished by the recent Act of Parlia- 
ment (Prescription Act, 3 & 4 Wm. IV., c. 71) ; 
but which right, as Lord Westbury said, and the 
present Lord Chancellor (Lord Cian worth) has 
said, in * Yates v. Jack,* must now be measured 
with reference to the easement acquired in respect 
of light. That must have been done on delibera- 
tion, as was decided in the two cases of ' The 
Salters' Company v. Jay' (2 Gale & D. 414),' and 
•Truscott V. The Merchant Tailors* Company* 
(11 Ezch. 865). It was there determined that the 
words, * any local custom T ^9twith^|;ftiidinpr.» must 
have special reference to the custom that existed 
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in London ; and, therefore, the legislature must 
be taken to have thought it was not reasonable, 
even in towns, to continue a privilege of that 
description, so much to the injury of those who 
surrounded you. That being so, I confess I 
should have felt more difficulty than I have now, 
had it not been for the recent decision in ' Tates 
V. Jack,' which put it beyond all doubt that his 
Lordship did not entertain the view which was 
attributed to him in ' Clark v. Clarke ;* viz., that 
a person living in a town has less right to protec- 
tion than a person living in the country from 
interference with his light. The Lord Chancellor, 
in his judgment, expressly says that, regard being 
had to this provision of the legislature, and inter- 
fering as he did in that case, with reluctance, 
seeing that his decision might have the effect of 
preventing considerable improvements now going 
on in the metropolis; still, that, whatever his 
private opinion might be, as to whether it would 
be expedient to repeal the law, or whether the 
custom was not better than the law as it now 
stands, he had nothing to do but to follow the 
provisions of the legislature. And, in acting 
upon them, he held that a house raised 50 per 
cent, in height, at a distance of 30 feet from the 
plaintiff's house, was a nuisance within the pur- 
view of this court, and a nuisance against which 
the plaintiff, as owner of the house, would be 
protected." 

The above observations are so comprehensive 
that they ueoessarily trench somewhat upon other 
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parts of this sabject ; but it is clear from them that 
whether a house is in a town or in the country, 
or, indeed, wherever it may be, the right of the 
inhabitant to the comfortable and usual enjoy- 
ment of it is the same ; and if that is interfered 
with he has his remedy ; if it be by obstruction 
of light and air, or nuisance, in both which cases 
he may proceed in equity, under Sir John Bolt's 
Act, or bring his action for damages ; but ordin- 
arily a bill is filed, and injunction obtained, as 
the more speedy and simple course. 

The latter observations of Yice-Chancellor 
Wood, quoting those of Lord Cranworth, relate 
to the Prescription Act ; and, therefore, upon these 
it is unnecessary to enlarge, except to observe, 
that the line of demarcation is now fixed ; and, 
whereas, before the act a grant or prescription 
(previous writing) was assumed, that fiction was 
done away with, and an actual period substituted 
to constitute an actual right, and all right by 
custom abolished (S. 3). 

It has been before said, that next to the pro- 
perty in the house comes the right to the full 
enjoyment of it; and as connected with this it 
may be well to advert to an argument sometimes 
used, to the effect, that there is no analogy 
between the case of the right to water and the 
right to light and air. Now, this is an entire 
mistake, and, in fact, merely an argument, for, in 
the same breath, the case of " Chasemore v. 
Richards*' (7 W. R., 680) is referred to, which 
recognizes the right to the property, but goes 
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upon the question whether nndergronnd water 
stands on the same footing as an ordinary stream 
(vule "Riparian Bights/' p. 10). Whereas, in 
tmth, there is as mnch a property in light and 
air as there is in water, or anything else which 
we have a right to enjoy. 

In " Martin v. Headon " (2 L. Bep. eq. 425), 
Sir Richard Eindersley says, " The plaintiff has 
a right to have his property protected ; and, on 
principle, the quantity of light which he has a 
right to receive from his ancient windows, as a 
servitude over a servient tenement, is as much a 
part of his property as land, or a house, or any 
other species of property." With regard to the 
alteration of ancient windows, as has heen before 
observed, it is well settled that if an ancient 
window be altered the time is lost, and the right 
that follows it ; but with this exception, that if 
the principle upon which this g^oes is not trenched 
upon, there may be an alteration without such 
loss. 

And this may be in two ways, by an increase 
one way and a proportionable decrease another, 
either in height or width ; and, where the obstruc- 
tion complained of has taken place htfort the 
alteration (" Curriers' Company v. Corbett,*' 13 
W. R., 538), and " Martin v. Headon " (supra). 
In the former a mandatory iujunction was granted. 
In the latter the important principle was laid 
down, that the whole light, ab initio, obstructed, 
can, and must, be taken into consideration ; and in 
the 'udgment then occurs this passage : " But, it 
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is not sufficient merely to take into consideration 
that proportion of the sky shot out by the new 
fitmcture, you must take into consideration what 
quantity is already shut out by the pre-existing 
obstructions ; because, if I have for my ancient 
\ windows the whole sky area, and you abstract 
' merely thirteen degrees horizontal by eight 
vertical, that is not worth speaking of, especially 
if it comes obliquely ; because, it is obvious that 
• is the portion of the sky which, coateris paribus, 
gives most light, and that which oomes sideways 
less, for that comes outside the windows, and not 
like opposite light, which comes through them into 
the room ; and, therefore, the diminution of the 
light coming thus sideways is extremely trivial, 
and would not justify the interference of the 
court. But, you must cons ider what a oMatity 
the party had when the obstruction too^place?' 
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CHAPTER III. 

With respect to mandatory injuDctions, we 
have seen that in old times a quod permittat was 
broaght to prostrate or pull down the house, 
which was granted in ** Baten*s case *' (9 Coke) ; 
but, as has been before said, it is very rarely that 
the court directs the undoing of a thing, for the 
very good reason that it could scarcely have been 
completed without extreme laches and acqui- 
escence on the part of the plaintiff ; which, of 
course, would alone disentitle him to that remedy, 
for a man who comes for so powerful a remedy 
must come quickly ; and, if he comes quickly, the 
mischief could hardly be completed, and the 
court will always stop in petto until the right be 
decided. 

With regard to the user, that has of late been 
an important element in the consideration of 
these questions, as many cases of sample rooms 
being darkened have occurred, and, in those 
cases, the question turned often on very conflicting 
evidence, whether the particular purpose had been 
interfered with. In some cases it was a question 
as to colonial produce ; in some, as to fabrics or 
raw material ; but, except in one case, where the 
point was not actually decided, because it was not 
necessary to decide it, the question of special user 
nas not occurred ; that is, the abstract question, 
whether a special user entitles a party to relief 
when he would not have been so entitled in the 
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ordinary case (" Lanfranchi v. M*Kenzie,** 15 W, 
R., p. 614). 

There the plaintifi& were silk merchants, and 
dealt in the raw material in hanks. The house 
faced the entrance to the coart in which it was, 
and there was a window in the lower part belong- 
ing to a room used as a sample room. It did not 
appear that there was the leasu interference with 
the sunlight which came in as theretofore, but 
there was very distinct evidence of diminution of 
light ; very preponderating evidence on behalf of 
the plaintiffs ; whereas that on behalf of the de- 
fendants was numerically, as well as actually, 
weaker ; yet the court held, that in the ordinary 
sense, there was no serious diminution of light, 
on the ground that the witnesses of the plaintiffs 
were biased by their friendship, and dealt in 
exaggerated language. 

The ground of special user was much insisted 
upon, but the decision being on the ordinary 
principle rendered the consideration of the special 
one unnecessary. Moreover, there was the im- 
poiiant circumstance, that the plaintiffs had no 
aght by prescription or under the act, the enjoy- 
ment only having been for fourteen years; but 
still, had they proved damage — serious damage— 
they would have been relieved. Vice-ChanceUor 
Malins, in giving judgment, referred to the special 
user, and observed that if it had been necessary 
to decide the question, he felt considerable doubts 
whether even twenty years would have entitled the 
plaintiffs to reliel 
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There was also, in that case, a singular feature. 
By some means, which was unexplained, the 
interim order for the injunction, which had been 
obtained, was allowed to expire ; and the defend- 
ants, taking advantage of it, immediately con- 
tinued and completed their building, which was 
of white brick. A part of the complaint made in 
the evidence and at the bar, though not by the 
bill, was that, whereas, during the forenoon there 
was a sensible and serious diminution of light, 
as soon as the sun attained a particular altitude 
in the afternoon, the reflection on the white bricks 
was so great as to increase the light, but, in such 
a manner as to create a glare, which was equally 
detrimental to the plaintiffs as was the gloom. 

This point it was also unnecessary to consider ; 
but his Houo\Ltr expressed his opinion to be that 
it could not be relieved against. This very 
question arose in "Tates v. Jack*' (supra), but was 
not made the subject of decision; however, the 
Lord Chancellor (Lord Granworth) made some 
valuable observations upon that part of the case. 
It appears by the report that the plaintiffs were 
merchants, and required light for sampling their 
goods. " The plaintiffs (said his Lordship) aie 
bonded store merchants and wholesale export 
merchants, engaged principally in the colonial 
trade, and they say that for such a trade a good 
supply of light is indispenable, particularly for 
the purpose of sampling : and they say that the 
former condition of the defendant's building 
permitted the access of sufficient light, enabling 
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them conveniently to sample their goods, but 
that this will not be the case if the new buildings 
are carried to the height proposed. ... On 
the other hand, on behalf of the defendant, there 
are a great number of witnesses, merchants and 
traders engaged in business similar to that of the 
plaintiffs, who gave it as a decided opinion that, 
even after the erection of the proposed new build- 
ings, there will be ample light, enabling the 
plaintiffs to conduct their business as well as they 
did formerly. Some of them go so far as to say 
that, for the purpose of sampling, a strong direct 
^ight is not desirable, and that the erection of the 
new building, by screening the sun's rays, will 
improve the quality of the light admitted to the 
plaintiffs' windows. The evidence satisfies me 
that for some purposes of trade it is necessary at 
times to exclude the direct rays of the sun ; that 
is, for what is called * sampling,' a subdued light, 
if sufficient, may be better than direct sunshine ; 
but that is not the question. It is comparatively 
an easy thing to shade off a too powerful glare of 
sunshine, but no adequate substitute can be found 
for a deficient supply of daylight.** 

All that we can gather, therefore, from his 
Lordship's observatinos if this, that if the question 
of glare or increase!'. Mght had come before him 
for decision, he would have considered that it 
stood upon a different footing from the diminu- 
tion of light ; and, perliaps, this may be illustrated 
by what he said soon after, in the same judgment. 
** I dwire, howeier, not to be undei-stood as saying 
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that the plaintiffs would have no right to an 
injunction unless the obstruction of light is such 
AS to be injurious to them in the trade in which 
they are now engaged. The right conferred or 
recognized by the statute is an absolute and 
indefeasible right to the enjoyment of the light 
without reference to the purpose for which it has 
been used; and, therefore, even if the evidence 
satisfied me, which it does not, that for the 
purposes of their piesent business a strong light 
is not necessary, and that the plaintiffs will still 
have sufficient light remaining. I should not 
think that the defendant had established his 
defence unless he had shown that, for whatever 
purpose the plaintiffs might wish to employ the 
light, there would be no material interference 
with it." 

Not only do the above observations act as an 
illustration of the general principle, but they go 
very far, as it would appear, to the vexata questio 
of special user. The words, *• for whatever pur-, 
pose,*' are very significant ; and it would be a 
iair inference to draw from them, that whatever 
interference with the previous enjoyment of light 
occurs, there would be a remedy in equity to 
relieve the party interfered with from the con- 
sequence of the interference. 

Now, these are the observations of a Judge, 
who has always been considered a high authority, 
*;minent as a common law judge, thrice Lord 
Chancellor, and of whom Sir Richard KinderBly 
observed, in the course of the case of *' Martin v. 
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Headon" (supra), that he knew of no mind from 
which he should be more reluctant to differ. 
Before leaving this case, it may be well to quote 
one more passage from the judgment, which, it 
must be confessed, is almost conclusive on the 
point of special user. " I am clearly of opinion 
(said his Lordship) that it is no answer to a 
plaintiff complaining that his light has been 
obstructed, to show that other persons have been 
able to carry on trade successfully, even with 
less light than will remain t& the complaining 
party affcer the obstruction has been set up." 

It therefore clearly appears, that although there 
are well-recognized general rules applicable to the 
general subject, there are, also, special ones appli- 
cable to each particular case; that is, that the 
special circumstances of each case must determine 
whether it is brought within the general rules. 
With reference to this part of the subject, viz., 
the user for business purpose?, ihe observations of 
Vice-Chancellor Wood, in " Dent v. The Auction 
Mart Company " (supra), are very apposite. The 
doctrine established by " Attorney-General v. 
Nichor* (16 Ves., 338), and followed hj Lord 
Westbury, in "Jackson v. The Duke of New- 
castle" (12 W. R, 1,06G), was this: There are 
many obvious cases of new buildings darkening 
those opposite to them, but not in such a degree 
that an injunction could be maiotaiued, or an 
action upon the case ; which, however, might be 
maintained in many cases which would not 
support an injunction. (It will be seen by refer- 
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ing to the observations of Lord Cranwortb, in 
'* Yates ▼. Jack," that he recognized a much 
broader principle.) With respect to the right at 
law, "Best v. Stacey" (2 C. & P. 466), was 
referred to, where Chief Justice Best says, " In 
order to give a right of action and sustain the 
issue, there must be a substantial privation of 
light, sufficient to render the occupation of the 
house uncomfortable, and to prevent the plaintiff 
carrying on his accustomed business (which 
surely goes to special user) on the premises as 
beneficially as he had formerly done. 

There the plaintiff was a grocer, and Vice- 
Chancellor Wood endorsed that rule, with the 
exception that he thought if the plaintiff either 
proved an interruption of his business or his 
enjoyment it was sufficient, and not necessary for 
him to prove an interference with both, which 
the conjunction "and'* seemed to imply. "Of 
course (said his Honour), one sees at once, even 
in that position of law, the case is one of consider- 
able difficulty and nicety as it, must be in all 
cases where one is dealing with matters which 
by such gentle gradations and transitions form 
simple annoyance, not the subject of damages, 
but annoyance to the extent of rendering the habi- 
tation uncomfortable, or rendexing the mode of 
carrying on the business less beneficial than it 
formerly was. I might also remark, on the ex- 
pression, * carrying on the business beneficially,' 
that I do not read it (as Mr. Gifford did) as a 
question, whether or not the person canying on 
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the business was likely to lose a customer. I 
think it probable that the plainti&, by carrying 
on their business by gaslight all day, would not 
lose a single client ; but they would carry it on 
much less beneficially to themselves, in order to 
discharge the duty they owe to their clients on 
the one hand, and so as to preserve their own 
health, and their own facility of discharging the 
duties which are imposed on them on the other 
hand. Having arrived at this conclusion with 
regard to the remedy which would exist at law, 
we are met with the further difficulty, that in 
equity we must not always give relief (it was so 
laid down by Lord Eldon, and was so said by 
Lord Westbury) where there would be relief given 
at law. That undoubtedly brings one into a far 
more difficult position ; and, I confess, after having 
considered it every possible way, I cannot myself 
arrive at any other conclusion than this, that* 
where substantial damages would be given at law 
(as distinguished from some j£5, or JSIO, or J&20, 
or some other small sum of that description which 
might be considered equivalent to all that the 
jury thought fit to award), this court will inter- 
pose ; and on this ground, that it cannot be con- 
tended, as it appeared to me from the first, where 
cases of this kind came to be discussed more fully 
than they had been in years past, that those who 
are minded to erect a building that will inflict an 
injury upon their neighbour, have a right to 
purchase him out without any Act of Parliament 
for that purpose having been obtained, and to say. 
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' we shall damage you perhaps to the extent of 
X200 or £300, and we will give yon that sum.' 
His neighbour might say, * I require a great deal 
more than that; but, what is more, I prefer staying 
where I am ; and standing in the condition I am, 
I have not the slightest desire to part with my 
property.' It appears to me that it cannot be 
safely upheld that this court will allow parties so 
to exercise the rights which they may have in their 
soil, as to inflict an injury on their neighbour, 
whether that neighbour is willing or not to submit 
to the valuation to be made by a jury." 

It. would be easy to continue the quotation, 
the judgment contains so much valuable matter, 
but it is well worthy a perusal, and the case will 
always be a most useful authority* The same 
thing, in principle, is referred to by Sir Richard 
Kindersley, in ** Martin v. Headon," in reference 
to an argument that was used, that the plaintiff 
by removing to another room in his house could 
carry on his trade as effectually as before. " That 
(said the Yice-Chanoellor) is no answer; the 
plaintiff has a right to have his property pro- 
tected, and, on principle, the quantity of light 
which he has a right to receive from his ancient 
windows, as a servitude over a servient tenement, 
is as much a part of his property as land, &c. ;" 
but it is needless to prolong the quotation, which 
has been partly made before for another purpose. 

Having referred, however, to this case of " Martin 
V. Headon," which is now a leading authority on 
the subject, it may be well to advert briefly to 
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that case, inasmuch as it contains a great deal of 
useful matter. First, his Honour referred to the 
case of " Clark v. Clarke/' and adopted Vice- 
ChancelloT Wood's view, that Lord Cranworth 
did not mean that which had been attributed to 
him, namely, that because a person had less light 
he must submit to have that invaded more than one 
who enjoyed more. Next, that in computing the 
loss of light, the whole light lost, not only by the 
excess of the new obstruction, the whole of such 
building must be taken into account. Further, 
that there is a property in light and air as much 
as there is in water. And lastly, that a man is 
not bound to put up with a positive injury, 
because he has the power of remedying it in some 
other way. These are most important principles, 
and will act as very valuable guides to under- 
stand any case almost that can occur. There are 
only two things which now remain to be noticed, 
and those are the state pf the law before and 
after the 3rd and 4th William IV., c. 71 (the 
Prescriptive Act), and the right to build upon 
ground sold to another person by the owner of 
the ancient lights, upon which land the purchaser 
has erected buildings which interfere to obstruct 
the vendor's light and air. 



LIGHT AND AIB. 29 



CHAPTEE IV. 

With regard to the state of the law hefore the 
Prescriptive Act, it is almost sufficient to say that 
a grant was presumed by fiction of law aftier there 
had been twenty years uninterrupted enjoyment 
of the easement. As to uihat this entitled the 
owner of the dominant tenement to is quite 
another question, and upon this point there has 
been a great deal of discussion. It appears clear 
that there must be an appreciable interference 
with or diminution of the light, and yet one can 
imagine a case where a vei-y small diminution 
might render it quite impossible to carry on a 
particular trade, and hence, no doubt, the difficulty 
arising as to special user, which would render 
nugatory the general rule as to serious diminution 
being necessary to be proved in order to entitle a 
person to relief. 

It is not necessary to speak with reference to 
the remedy being at law or in equity, as the 
remedy of damages can be now as well had in 
both courts. It seems, however, hard that if a 
man's trade is spoiled, and he thereby undeniably 
suffers damage, he should not be able to recover, 
because he cannot prove serious diminution. In 
this instance the principle upon which courts of 
equity proceed certainly seems to be that the rule 
**d6 minimis non curat lex" applies. 

It has likewise always apparently been assumed 
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that the owner of a dominant tenement is not 
entitled to the whole light, and yet the observa- 
tions of Sir Bichard Kindersley, in " Martin v. 
Headon/' that in calculating the loss of light the 
whole light originedly coming to the window or 
windows must be taken into account appears to 
militate very much against such a rule, if, indeed, 
it does not entirely disprove its existence. Sup- 
posing that to be law, which it must be assumed 
to be, having regard to the very able and careful 
Judge who enunciated it, and who would not 
certainly have laid it down so broadly had he not 
been convinced that it was a necessary deduction 
from the authorities on the subject. 

Lord Cranworth, in " Yates v. Jack," appears 
certainly to have considered that, if damage had 
occurred by the obstruction, it could be relieved 
against, and this is without qualification. The 
rule of the old law was that stopping lights of a 
house was a nuisance, but stopping a prospect 
was not, being only a matter of delight, not of 
necessity ; and a person might have either an 
assize of nuisance against the person erecting any 
such nuisance, or he might stand on his own 
ground and abate it (1 Mod. 54). If a man had 
a vacant piece of ground, and built thereupon a 
house, with good lights, which he sold or let to 
another, and after he built upon ground con- 
tiguous, or let the same to another person, who 
built thereupon, to the nuisance of the lights of 
the first house, the lessee of the first house might 
have an action on the case against such builder. 
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And it was said even then (1732), referring to 
still more ancient times, that there had been an 
alteration of the law in that respect. In some of 
the text books on this subject the absence or 
presence of special covenants as to the right to 
the enjoyment of windows, &c., is discussed at 
some length ; but it is only necessary, or indeed 
possible, in a brief review of this kind, to observe 
that unless there be such covenant the parties 
are left to their legal or equitable rights, whatever 
they may be ; and this appears clearly by the 
case of "White v. Bass'' (7 Hurlst. & Norm., 722), 
which decided the important point that a vendor 
of land adjoining his house cannot have any 
remedy against the purchaser, though he may 
build so as materially to obstruct his (the vendor's) 
ancient lights. Then, in 1855, the owner of a 
house with land adjoining, granted a lease of the 
land for 99 years to trustees, and the purchasers 
covenanted to build upon it in a certain manner, 
specified by a plan. In 1856 the owner conveyed 
the reversion in the land in fee to the trustees ; 
and in 1857 conveyed the house in fee-simple to 
a person under whom the plaintiff entered into 
possession. 

The defendant subsequently, with the authority 
of the trustees, built upon the land in such a 
manner as to obstruct the light and air which for 
upwards of twenty years had come to the windows 
of the house ; and it was in evidence that if the 
plan had been strictly adhered to, the obstruction 
would not have been so great as it was. It also 
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appeared that up to the time of the grant of the 
lease there had been no severance of the house 
and land, but they had always been held together. 
]t was held that under these circumstances the 
plaintiff could not maintain an action against the 
defendant for thus building on the land, although 
he had done it so as to obstruct the light and air. 
In giving judgment the Chief Baron (Sir F. 
Pollock) said that the plaintiff could not succeed, 
there being no limitation as to the user of the 
land, the grant being absolute without any restric- 
tion ; and that a simple conveyance of land on 
part of which a house stood, with ancient windows 
with twenty years* enjoyment, did not reserve the 
right of the house owner to such ancient windows 
as against the purchaser of the land. 

It has been previously observed that the reason 
of this view evidently rests on the complete 
ownership, and implies an obligation upon a 
vendor of land adjoining his house to protect 
himself by special stipulation, which he can do 
in his own case, but which he has no opportunity 
of doing where the ownership is different, how- 
ever the land itself may be similarly situated ; 
and, therefore, the law gives him a remedy, 
because he cannot othei*wise prevent an injury 
and nuisance being perpetrated. 

With regard to the law since the Prescriptive 
Act, by that statute (the 3rd section) twenty years 
is the period absolutely fixed to create the right, 
if there be undisturbed enjoyment for that time. 
One of the chief objects of the act was to do away 
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Tvith certain cuBtoms which existed, particularly 
in the city of LoDdon, trenching hardly upon the 
right to that light and air which is so valuable in 
a great city. 

No longer since than the 2nd of March, 1867, 
Mr. Goldney asked the Attorney-General, in the 
House of Commons, whether it was not possible 
to put the law with regard to the obstruction of 
light and air on a more satisfactory footing ; to 
which it was answered, that the Prescriptive Act 
in 1834 had done away with the custom of 
London, and, at that time, the subject was gene- 
rally considered, and it was not now expedient to 
bring in any measure on the subject. Thus, then, 
the law now stands, the above remarks being 
meant only as a guide to a more elaborate con- 
sideration, which the study of the authorities 
referred to will furnish the means of prosecuting. 
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